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A. IDENT1TY OF PETITIONER 

Pursuant to RAP 13.4, Petitioner Joseph Lester asks this Court 

to accept review of the opinion ofthe CoUii of Appeals in Srate r. 

Lester, 44633-2-11. 

B. OPINION BELOW 

Although diminished capacity negates the mens rea element of a 

crime, the Court of Appeals concluded it was not ineffective for 

defense counsel to propose an instruction that rei icvcd the State of it 

burden of proof on that issue. The coUii also concluded that a victim's 

prior statement accusing Mr. Lester of a separate assault was not 

testimonial. 

C. ISSUES PRESENTED 

1. The Confrontation Clause of the Sixth Amendment bars the 

admission of testimonial statements unless the declaring witness is 

subject to cross-examination under oath. In short, this protection 

prevents the State tram offering the testimony of helpful witnesses 

without first subjecting those witnesses to cross-examination. Did the 

admission of several testimonial stutements of Keisha Lewis den Mr. 

Lester his right to confront witnesses? 



2. This Court has long held, and recently reiterated, the Due 

Process Clause of the Fourteenth Amendment requires the State bears 

the burden of disproving any fact which negates an element of an 

otTcnsc. The Sixth Amendment guarantees the right to the effective 

assistance of counsel. A defendant's diminished capacity negates the 

mens rca clement of an offense. Based upon an instruction proposed by 

defense counsel, the coUlt relieved the State of its burden of proving the 

absence of diminished capacity beyond a reasonable doubt. Was Mr. 

Lester denied the effective assistance of counsel where counsel 

proposed the instruction relieving the State of its burden of proof? 

D. STATEMENT OF THE CASE 

Mr. Lester's relationship with Kcisha Lewis was often 

tumultuous. RP 609-12. Mr. Lester described prior incidents in which 

Ms. Lewis had thrown knives at him or otherwise attempted to ham1 

him. ld. In one incident, several weeks prior to the charged event, Ms. 

Lewis stabbed Mr. Lester in the leg. RP 622-23. \Vhen police 

questioned Ms. Lewis she claimed a third person had stabbed Mr. 

Lester. RP 49-96. While the police did not believe Ms. Lcwis·s claim 

they did not pursue the matter fmiher as Mr. Lester was uninterested in 

doing so. RP 538. Mr. Lester testified that prior tight began when he 
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refused to drive Ms. Lewis to her drug dealer's house, and that Ms. 

Lewis attacked him with a knife. RP 622-23. 

A few weeks later. Ms. Lewis, her mother Sandra Barnes, and 

friend Latasha Taylor were retuming from a trip to Ms. Lewis's 

dealer's house where Ms. Lewis purchased Percocet. RP 234-35. 

During the dtive home, Ms. Lcv.:is received a call from Mr. Lester. RP 

238-39. Realizing that Ms. Lewis was high, and knowing she was also 

pregnant, Mr. Lester became angry about her drug use. I d. 

Shm1ly after the three women arrived at Ms. Barnes's home Mr. 

Lester and his daughter anived. RP 195. Upon mTiving at the house, 

Mr. Lester went into Ms. Lew·is's room. RP 196-97. A brieftime later, 

Mr. Lester came out the room and walked out the house with his 

daughter and Ms. Lewis followed. Jd. Ms. Taylor testified she saw Mr. 

Lester and Ms. Lewis sitting on the hood of Mr. Lester's car talking. 

RP251. 

As Mr. Lester placed his daughter in the car he noticed Yis. 

Lewis behind him with a knife. RP 678. Mr. Lester does not clearly 

recall what happened next, but Ms. Lewis was stabbed several times. 

ld. 

... 
.) 



George Ganyon, a neighbor, was vv·alking to his mailbox when 

he heard Ms. Lewis scream "he's killing me" as she passed him on her 

way back into the house. RP 274. Mr. Ganyon apparent1y did not find 

this remarkable and continued to his mailbox. RP 277. 

Back in the house Ms. Lewis fell to the floor where she died. 

The State charged Mr. Lester with one count of tirst degree 

intentional murder and one count of second degree felony murder. CP 

183-84. The State also alleged each offense was committed with a 

deadly weapon, Mr. Lester was aware Ms. Lewis was pregnant, and 

that the offenses occmTed in the presence of their minor child. ld. 

At trial, Mr. Lester presented expert testimony from Dr. Vincent 

Gollogly that he suffered fi·om Post-Traumatic Stress Disorder and 

Major Depressive Disorder. RP 31. Dr. Gallogly concluded Mr. Lester 

lacked the ability to form the requisite intent for the offenses. RP 49. 

The jury did not reach a verdict on the charge of first degree 

murder. but convicted Mr. Lester ofthe lesser offense of second degree 

intentional murder. CP 375-76. The jury also convicted Mr. Lester of 

second degree felony murder as charged in Count II. CP 378. 

To avoid a double jeopardy violation, the court entered 

judgment only on Count I. CP 531. 
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E. ARGUMENT 

1. Trial counsel's proposal of an instruction which 
misstates the State's burden of proof deprived Mr. 
Lester of a fair trial. 

a. Because diminished capacitv negates an element o{ 
the offense the jurv instructions mav not relieve the 
State o(its burden disprm·ing that tact. 

When a defense necessarily negates an element of the 
crime charged, the State may not shitt the burden of 
proving that defense onto the defendant. To hold 
othe1wise unconstitutionally relieves the State of its 
burden of proving every element of the crime beyond a 
reasonable doubt. 

State v. WR., 181 Wn.2d 757, 770-71. 336 P.3d 1134 (2014). 

It is long-settled that diminished capacity negates the mt:?ns rea 

of the crime. This Com1 has recognized: 

"Diminished capacity is a mental condition not 
amounting to insanity which prevents the defendant from 
possessing the requisite mental state necessary to commit 
the c1ime charged. 

State v. Furman, 122 Wn.2d 440, 454, 858 P.2d 1092 ( 1993); State l'. 

Warden, 133 Wn.2d 559,564,947 P.2d 708 (1997). Each division of 

the Cout1 of Appeals has recognized: 

''diminished capacity allows a defendant to negate the 
culpable mental state element of a crime 'by showing 
that a given mental disorder had a specific effect by 
which his ability to entertain that mental state was 
diminished.' " 
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Stater. Stumpf. 64 Wn. App. 522, 525, 827 P.2d 294 ( 1992) (emphasis 

added): State 1'. MarciTi, 158 Wn. App. 823,835,243 P.3d 556 (2010): 

State v. Nuss, 52 Wn. App. 735. 739, 763 P.2d 1249 ( 1988). 

This Court in W.R. explained a defense negates an clement 

\\-'here the two cannot coexist. 181 Wn.2d at 765. This describes the 

relationship between diminished capacity and mens rea. Where a 

person lacks the ability to form the requisite mental state, they by 

definition cannot have the culpable mental state. As an example: 

[w]herever, "intent" as defined in RCW 9A.08.010(a) is 
an element of a crime, it may be challenged by 
competent evidence of a mental disorder that cuuses an 
inability to form "intent" at the time of the otJense. 
Premeditation. of course, can still be negated by this 
defense. 

State 1·. Edmon, 28 Wn. App. 98, 104, 621 P.2d 1310 ( 1981 ). The 

inability to do something necessarily negates an accusation that a 

person did it. Just as consent negates forcible compulsion, diminished 

capacity negates intent. 

Thus, if a defendant meets his burden of production he has 

necessarily presented the jury evidence which nt:!gates the mens rea 

element of the otTense. The State must always bear the burden of 

disproving a defense that necessarily negates an element of the charged 
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otfense. TVR., 181 Wn.2d at 764 (citing Smith 1·. United Stales,_ U.S . 

. 133 S. Ct. 714,719, 184 L.Ed.2d 570 (2013)). 

Here, the instruction provides: 

Evidence of mental illness or disorder may be taken into 
consideration in determining whether the defendant had 
the capacity to fommlate premeditation of specitic intent 
to kill Keisha Lewis as charged in Count I , or to 
fommlate the specific intent to assault Keisha Lewis in 
Count II. 

CP 363. Nothing in this instruction places on the State the burden to 

disprove diminished capacity - to prove that despite evidence to the 

contrary Mr. Lester actually had the ability to form the requisite intent. 

Worse yet, by using the tenn "may be taken into account," this 

instruction pem1itted the jury to simply ignore that issue altogether, 

regardless of the State's proof In fact the State offered very little to 

prove this point. 

The State's evidence consisted of an expe1i opinion drawn after 

a 75 minute interview with Mr. Lester. RP 1056, 1083. Moreover, that 

expe1i framed his inquiry broadly as whether Mr. Lester was capable of 

acting in a goal-directed manner. RP 1062-63. That is not the same as 

detem1ining whether, in light of his mental condition at the time of the 

event, he was able to fomm1ate the requisite legal intent. The 

instruction pen11itted the jury to convict even if it concluded there was 

7 



substantial evidence supporting his claim that he lacked the ability to 

fom1 the requisite intent. The instrudion relieved the State of its burden 

ofproof. Smith, 133 U.S. at 719; W.R., 181 Wn.2d at 766-67. 

The CoU11 of Appeals concluded the instruction was not 

improper. Opinion at I 0. But the court did so relying on cases which 

have failed to apply the negates analysis with WR. and Smith require. 

!d. As is clear above, courts have long recognized the defense does 

negate an element. As W.R. made clear that analysis requires the State 

bear burden disproving the defense. The opinion of the Court of 

Appeals is contrary to W.R. and Smith, and presents a significant 

constitutional issue. This Court should accept review under RAP 13.4 

b. Bv proposing the defecth·e instruction defense 
counsel aljorded Mr. Lester had the metfecT/1'e 
assistance o(counsel. 

The Sixth Amendment guarantees the 1ight to the effective 

assistance of counsel in a c1iminal proceeding. See Gideon 1'. 

Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799 (1963). "The 

right to counsel plays a crucial role in the adversarial system embodied 

in the Sixth Amendment, since access to counst:l's skill and knowledge 

is necessary to ac..:cord defendants the 'ample opportunity to meet the 

case of the prosecution· to which they arc entitled." Strickland 1'. 

8 



Washingto11, 466 U.S. 668,685, 104 S. Ct. 2052, 80 L. Ed. 2d 674 

(1984) (quoting Adams v. United States ex rei. A1cCann, 317 U.S. 269, 

275,276, 63 S. Ct. 236, 87 L. Ed. 2d 268 (1942)). The right to counsel 

includes the tight to the effective assistance of counsel. Strickla17d, 466 

U.S. at 686. The proper standard for attorney perfom1ance is that of 

reasonably effective assistance. /d. 466 U.S. at 687. A person is denied 

the effective assistance of counsel where the record demonstrates the 

"counsel's performance was deticient'' and that deficient performance 

prejudiced the defendant. !d. 

As set forth above, the instruction on diminished capacity that 

relieved the State of its burden of proving each element ofthe crimes. 

Defense counsel proposed the instmction. Compare CP 309; CP 363 

(Instruction 32). Defense counsel's action deprived Mr. Lester of the 

effective assistance of counsel. 

The diminished capacity instruction provided to the jUly, as 

proposed by defense, told the jmy only that the "evidence of mental 

illness or disorder may be taken into consideration." CP 309, 363. A 

proper instruction would have required the State prove Mr. Lester's 

capacity to fonn the intent was not sut11ciently diminished. Instead, 

under the instruction proposed by the defense, it was enough for the 
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State to merely cast doubt or, in fact, do nothing at all. Because defense 

counsel proposed the instruction, counsel's perfonnance was detkient. 

Mr. Lester presented evidence that his diminished capacity 

prevented him from forming the requisite intent to kill or assault Ms. 

Le,vis. The proposed instruction lessened the impact of that evidence 

all the while eliminating the State's need to respond in any fashion. The 

instruction ensured that Mr. Lester's defense could not succeed. 

Counsel's deficient pcli'twmance prejudiced Mr. Lester. 

This Court should accept review. 

2. The admission of testimonial statements of a 
non testifying witness violated Mr. Lester's Sixth 
Amendment right to confrontation and violated the 
rules of evidence. 

Over Mr. Lester's objection, the trial court admitted testimony 

of Ms. Taylor that Ms. Lewis claimed to have acted in self-defense 

when she stabbed Mr. Lester. RP 85, 220. The court concluded the 

statement was admissible under ER 804 as a statement against Ms. 

Lewis's penal interest. RP 85. Again over Mr. Lester's objection, the 

court also allowed Ms. Barnes to testify that a few days prior to her 

death, Ms. Lewis claimed to be afraid of Mr. Lester. RP 75-76, 185. 

The Comt of Appeals agreed with Mr. Lester's claim that the 

hial court e1Ted in admitting these statements. However the comt 
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concluded they were not testimonial and thus there admission did not 

violate the Confrontation Clause. That conclusion is incoJTect and 

presents a significant constitutional question 

The Sixth Amendment's Confrontation Clause dictates the 

procedure by which the prosecution must prove its case and it is rooted 

in long-standing common law tradition. Crm1:{ord v. Washington. 541 

U.S. 36, 43-50, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004): U.S. Canst. 

amend. VL Const. Ati. I. § 22. The requirements of confrontation are 

live testimony, by the declaring witness, under oath, with the 

oppmtunity for cross-examination. If an out-of.court statement is 

testimonial m nature, it may not be introduced against the accused at 

trial unless the witness who made the statement is unavailable and the 

ac<.:used has had a prior oppm1unity to confront that witness. 

Bullcoming v. New Mexico,_ U.S._, 131 S. Ct. 2705, 2713, 180 L. Ed. 

2d 610 (2011). This is so regardless of whether a statement falls within 

a firmly rooted hearsay exception. Afelendez-Diaz r. Massachusetts, 

557 U.S. 305, 324, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009) (noting 

business records have historically been admissible not because they fall 

within a hearsay exception, but because they are not testimonial). 

11 



The "principal evil" at which the Confrontation Clause is 

directed is the use of an ex parte statement made for the purpose of 

establishing or proving some fact. Crmt:ford, 541 U.S. at 50-51. While 

the Court has thus far declined to provide a complete definition of the 

term "testimonial," it has endorsed a broader definition which includes 

statements that were made under circumstances which would lead an 

objective witness reasonably to believe that the statement would be 

available for use at a later trial. Cral1jord 541 U.S. at Sl-52. So too, a 

statement the purpose of which ''is to establish or prove past events 

potentially relevant to later criminal prosecution." Davis v. Washington, 

54 7 U.S. 813, 822, 126 S. Ct. 2266, 165 L. Ed. 2d 224 (2006). Thus the 

Couti has recognized: 

Tbc text ofthe [Sixth] Amendment contemplates two 
classes of witnesses-those against the defendant and 
those in his favor. The prosecution must produce the 
fonner the defendant may call the latter. Contrary to 
respondent's asse11ion, there is not a third category of 
witnesses. helpful to the prosecution, but somehow 
immune from confrontation. 

l\.1elende:::-Diaz, 557 U.S. at 313-14. 

The statements of Ms. Lewis otl'en~d here fall within this 

nonexistent third class. 
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A person who makes a claim that they stabbed another in self-

defense is doing so precisely because they reasonably believe. and 

indeed hope, it \vould be available for use at a later trial. Crcm:ford 541 

U.S. at 51-52. Undoubtedly the declarant of such a statement utters it 

"to establish or prove past events potentially relevant to later c1iminal 

prosecution." Daris, 547 U.S. at 822. By claiming self-defense Ms. 

Lewis's statements were accusatory of Mr. Lester- that he assaulted 

her necessitating her resmi to force to defend herself. That is why the 

statement was not admissible as a statement against her penal inter~st. 

Such an accusatory statement falls within the core ofthe Conti·ontation 

Clause. 

lt is extraordinarily doubtful that the declarant-speci tic test 

employed by the CouJi of Appeals surv·ives as it requires the "inquiry 

[to] focus[] on the declarant's intent." Opinion at 6. The United Sates 

Supreme Cou11 has said: 

the relevant inquiry is not the subjective or actual 
purpose of the individuals involved in a pmticular 
encounter, but rather the purpose that reasonable 
pmiicipants would have had, as asce1iained from the 
individuals' statements and actions and the 
circumstances in which the encounter occurTed. 

13 



.Michiga11 v. B1)1ant _U.S._, 131 S. Ct. 1143 179 L. Ed. 2d 93 

(20 11 ). Plainly the subje~:tive intent of the declarant cannot control the 

detem1ination. 

The opinion ofthe CoUli of Appeals presents a substantial 

constitutional question and is contrary to decisions of the United States 

Supreme CoUlt. This CoUli should grant review under RAP 13.4. 

F. CONCLUSION 

For the reasons above, this Court should grant review of Mr. 

Lester's case. 

Respectfully submitted this 6111 day of March 2015. 

GREGORY C. LINK- 25228 
Washington Appellate Project- 91072 
Attomeys for Petitioner 
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DIVISION II 

STATE OF WASHNGTON, No. 44633-2·!1 

Respondent, 

v. 

JOSEPH ANDREW LESTER, UNPUBLISHED OPINION 

Appellant. 

SUTTON, J.- Joseph Andrew Lester appeals his jury conviction for second degree murder. 

He argues that (1) the trial cowt violated his Sixth Amendment right to confront witnesses, (2) the 

trial cowt abused its discretion by admitting hearsay evidence under the penal interest exception, 

and (3) his counsel was ineffective by failing to propose a jury instruction that placed the bmden 

on the State to disprove his diminished capacity defense. We hold that (1) the trial court did not 

violate Lester's Sixth Amendment right; (2) the trial corut erred in admitting the entirety of one of 

Keisha Lewis's statements and not redacting the self-serving p01tion of that statement, but the 

error was harmless; and (3) Lester's trial counsel was not ineffective. We affirm. 

FACTS 

I. OCTOBER 9 AND OCTOBER 31 STABBINGS 

Lester and Lewis began a romantic relationship in early 2010. Their daughter was bo:n in 

December 2010. 1 On October 31, 2011, Lester stabbed and killed Lewis, who was 10 weeks 

pregnant. 

1 Lewis also had a n.vo·year-old son from a previous relationship. 



I 

··I 

l 
I 
I 

I 

~ 

No. 44633-2-II 

On October 9, about three weeks before she died, Lewis stabbed Lester's leg. Police 

photographs of the scene showed blood throughout the apartment and officers believed that the 

apwtment had been "staged." 7 Verbatim Repo1t of Proceedings (VRP) at 519. Both Lester and 

Le\¥is lied to investigating officers about who stabbed Lester, telling the officers that a fictional 

person named Marcus had done the stabbing. The police suspected that Lewis had stabbed Lester 

but, because Lester did not wish to pursue charges, they did not investigate the incident fwther. 

The day following the first stabbing incident, Lewis talked to her friend, Latasha Taylor. Taylor 

testified at trial t~1at she had asked Lewis if Lester would be alright and then continued: 

[TAYLOR:] I asked her where he got stabbed, and she was like in his leg. And 
then I was, like, why did you do it, and she told me why she did it. 
[STATE:] Did she tell you that the two of them got into a physical altercation? 
[TAYLOR:} Yes. 
[STATE:] Did she describe how she stabbed him? 
[TAYLOR:] She just said that he \\'aS choking her, and she grabbed the knife, and 
she stab bed him ts get him off of her. 

5 VRP at 221. 

After the first stabbing incident, Sandra Barnes, Lewis's mother,2 told Lester to move out 

of Barnes's home where Lester had been living with Lewis, their daughter, and Lewis's two-year-

old son. Three days before Lewis's death, Lester, Lewis, and the two children moved out of 

Barnes's home. The day after the move, Lewis asked Barnes if she could "come home" because 

she was afraid that Lester was "going to hurt her." 5 VRP at 185. Bames allowed Lewis and 

Lewis's son to move back into her home. 

2 Barnes is Lewis's aunt but raised Lev.;is since she was 22 day old so we refer to Barnes as Lewis's 
mother. We intend no disrespect. 

2 
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On October 31, Lester came to Barnes's home with his and Lewis's daughter. Taylor was 

visiting Lewis at Bames's home that day. Lester and Lewis walked outside tog~ther and Lester 

brought their daughter with bini Neither Taylor nor Barnes saw Lewis carry a knife outside. 

About five minutes later, Lewis began screaming, "He's killing me!" and ran inside where she 

died quickly thereafter. 5 VR.P at 199. A neighbor standing across the street heard Lewis's cries 

and met Lester's gaze; Lester said, ''I'm just doing to her what she was doing to me." 5 VRP at 

275-76. The neighbor testified that Lester appeared calm and not panicked while the neighbor 

watched Lester place his daughter in the backseat of the car. 

Lewis sustained nine injuries and stabbings. Two of those stabbings could have been fatal 

by themselves. Some of Lewis's injuries could have been caused by defending herself. Although 

Lester recalled wrestling for the knife on the ground, he acknowledged that the clothing he wore 

that day lacked stains or blood on them, and that he did not have scratches, stab wounds, or 

incisions on his body. 

The State charged Lester with two cotmts of murder, first and second degree, and alleged 

a deadly weapon enhancement and three aggravators due to Lewis's pregnancy, domestic violence, 

and the crime occurring within the presence of a minor child. 

II. TRIAL 

At trial, the State moved to admit two statements previously made by Lewis: (1) her 

statement to Taylor that she stabbed Lester on October 9 because Lester was choking her; and (2) 

her statement to Barnes, a few days prior to her death, that she was afraid of Lester. Lester objected 

based on his Sixth Amendment3 right to confront witnesses, alth~ugh he conceded that Lewis's 

3 U.S. CaNST. amend. VI 
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statement to Taylor was not testimonial. The trial court conducted a balancing test and determined 

that the statements would benefit both parties and admitted the statements under ER 404(b) and 

804(b)(3).4 Lester did not request a limiting instruction. 

Lester claimed he acted reasonably :n se.lf-defense in light of the first stabbing incident by 

Lewis. He also claimed to have diminished capacity as a result of post-traumatic stress disorder 

(PTSD), which meant he was unable to act with intent to murder Lewis when he stabbed her. The 

defense expert psychologist, Dr. Vincent Gallogly, testified that Lester suffered from PTSD, which 

explained why he experienced a blackout during the stabbing incident and· could not remember 

what had happened except for a flashback where he recalled wrestling on the ground for a knife. 

Gallogly opined that Lester did not intentionally stab Lewis when he reacted under panic as Lev.is 

rushed at him with a knife. The State's rebuttal expe1i testified that Lester did not suffer from 

PTSD a..1d he had the capacity to form the me:Jtal state of intent. 

Lester's counsel proposed a..'1d the trial court agreed to instruct the jury on diminished 

capacity as follows: "Evidence of mental illness or disorder may be taken into consideration in 

determining whether :he defendant bad the capacity to fonnulate premeditation or specific intent 

to kill." Clerk's Papers (CP) at 309, 363. Lester's proposed instruction cited 11 Washington 

Pattern Instruction: Criminal (WPIC) 18.20. 

The jury fo;.md Lester guilty of second degree murder.5 Lester appeals. 

4 To admit evidence under ER 404(b), the tlial court must conduct a balancing test by weighing 
the evidence's probative value against its prejudicial effect. In re Det. of Coe, 175 Wn.2d 482, 
493, 286 P.3d 29 (2012). Lester does not challenge the trial court's ER 404(b) ruling. 

5 The jury also retumed special verdicts finding the deadly weapon enhancement and the 
aggravating factors. 
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ANALYSIS 

I. CO'-IFRONTATION CLAUSE 

Lester argues that the trial court violated his Sixth Amendment right to confront witnesses 

by admitting Lewis's statements to Barnes that she was afraid of Lester and to Taylor that she 

stabbed Lester because he was choking her. We disagree. Because neither of Lewis's statements 

to her mother and her friend were testimonial, we hold that Lester's Sixth Amendment right was 

not violated. 

A. Standard of Review 

The Sixth Amendment's confrontation clause guarantees a criminal defendant's right to 

"be confronted with the Vvitnesses against him." U.S. CONST. amend. VI. We review confrontation 

clause rulings de novo. State v. Koslowski, 166 Wn.2d 409, 417, 209 P.3d 479 (2009). The 

confrontation clause applies only to testimonial statements or materials. State v. Beadle, 173 

Wn.2.d 97, 112,265 P.3d 863 (2011). Admission ofhearsay statements by an un:!vailable declarant 

may violate that right if the statements are testimonial and the defendant has not had an opportunity 

to cross-examine the declaiant. State v. Shafer, 156 Wn.2d 381, 388, 128 P.3d 87 (2006), cert. 

denied, 549 U.S. 1019 (2006). The State bears the burden of proving that a statement is 

nontestimonial. Koslowski, 166 Wn.2d at 417 n.3. · 

When a· declarant makes a statement to a nongovernmental witness, we use the declarant

centric standard to analyze whether the statement is testimonial. Shafer, 156 Wn.2d at 390 n.8. 

That standard asks if a reasonable person would believe that the State would use the statement 

against the defendant in prosecuting the alleged crime. Shafer, 156 Wn.2d at 390 n.8. This inquiry 
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"focuses on the declarant's intent by evaluating the specific circumstances in which the out-of-

court statement was made." Shafer, 156 Wn.2d at 390 n.8. 

B. The Trial Court Did ~ot Violate Lester's Sixth Amendment Right 

Lewis made the statements at issue to her mother and her friend, both nongovernmental 

\'l'itnesses. The record contains no evidence that Lewis believed that her statements to Barnes and 

Taylor would be used to prosecute Lester. T "ewis called Barnes for permission to move back home. 

Lewis's conversation with Taylor about the first stabbing incident occurred in the context of a 

friend asking what had happened to Lester to cause his inj\.lries. A reasonable person in Lewis's 

position would not believe that either of those statements would be used to prosecute Lester. 

Further, trial counsel conceded that the statement to Taylor was not testimonial.6 Accordingly, we 

hold that the trial court did not violate Lester's Sixth Amendment right. 

II. ADMISSION OF HEARSAY EVIDE-:-;CE AS A STATEME>iT AGAil\'ST PENAL INTEREST 

Lester also :rrgues that the trial cocrt erred by admitting Lew~s's statement to Taylor that 

she stabbed Lester on October 9 because he was cr.oking her. We agree. Although Lewis's 

statement that she stabbed Lester was admissible under ER 803(b)(3) as contrary to Lewis's penal 

interest, the reason she stabbed him was not against her penal interest and that portion of Lewis's 

statement should have been excluded. 

6 And Lester's argument that the State's use of these statements "without limitation" converted 
them into testimonial statements is also incorrect: Br. of Appellant at 11. The trial court evaluated 
this evidence under ER 404(b) and conducted a proper balancing of the probative value against the 
tmduc prejudice. Lester did not request a limiting instruction. Both sides used these statements to 
fit their respective trial theories. · 
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A. Legal Principles 

We review evidentiary rulings for abuse of discretion. State v. Garcia, 179 Wn.2d 828, 

846, 318 P.3d 266 (2014). A trial court abuses its discretion if the ruling was manifestly 

lUIIeasonable or based upon untenable grounds or reasons. Garcia, 179 Wn.2d at 846. 

Hearsay evidence of an unavailable declarant is admissible if the statement was so 

contradictory to the declarant's penal interest or subjected the declarant to criminal liability that 

no reasonable person in the declarant's position would have made the statement tmless he or she 

· believed it to be true. 7 ER 804(b)(3). A statement that is against a person's penal interest is one 

that "in a real and tangible way [subjects the declarant] to criminal liability." State v. Gee, 52 Wn. 

App. 357, 362, 760 P.2d 361 (1988). A statern~nt is sufficiently contrary to penal interest if, even 

though it is not a "clear and unequivocal admission of criminal conduct," it would have probative 

value in prosecuting the declarant. State v. Parris, 98 Wn.2d 140, 149, 654 P.2d 77 (1982). 

If a statement contains both self-serving and inculpatory portions, it is enor to admit the 

entire statement. Stale v. Roberts, 142 Wn.2d 471, 493-94, 14 P.3d 713 (2000). Our Supreme 

Court in Roberts endorsed the rule in Williamson v. United States, 8 directing trial com1s to separate 

the self-serving portions of a statement against penal interest from the inculpatory portions and to 

admit only the inculpatory portions under ER 804(b)(3). Roberts, 142 Wn.2d at 494, 49.8-99. 

7 In a criminal case, the trial court must also find that "coiToborating circumstances clearly 
indicate" that the statement is trustworthy before it admits the evidence. ER 804(b)(3). Because 
we hold that the trial court abused its discretion by not excluding the self-serving portion of 
Lewis's statement to Taylor, we do not address Lester's argument that the trial court abused its 
discretion because it did not analyze the statement's trustworthiness. 

8 Williamson v. United States, 512 U.S. 594, 114 S. Ct. 2431, 129 L. Ed. 2d 476 (1994). 
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B. The Trial Court Erred By Admitting Lewis's Entire Statement To Taylor 

Here, Lewis's statement to Taylor contained both inculpatory and self-serving portions. In 

her conversation with Taylor, Lewis admitted that she stabbed Lester and that she lied to the 

investigating. officer, both of which could have subjected her to potential criminal charges. 

However, Lewis's statement that she stabbed Lester to make him stop choking her was self-

serving. 

We hold that the trial court admitted Lewis's statement on untenable grounds because it 

did not follow Roberts. The tlial court should have admitted only the portion of Lewis's statement 

that inculpated her for committing a crime, her admission that she stabbed Lester, and excluded 

the self-serving portion, that she stabbed Lester because he was choking her. The trial court abused 

its discretion by admitting all of Lewis's statement to Taylor. 

C. Hannless Error 

Altho:1gh the trial court erTed in admitting Lewis's entire statement to Taylor, the enor was 

harmless. Erroneous admission of evidence is reviewed for non-constitutional harmless error. 

Stare v. Gunderson,_ Wn.2d _, 337 P.3d 1090, 1095 (2014). An en-or is harmless if, within 

reasonable probabilities, it did not materially affect the trial outcome had the e1Tor not occurred. 

Gunderson, 337 PJd at 1095. 

Here, Lewis's statement was not, as Lester argues, "in large measure the \vhole of the 

State's argument" against his self-defense claim. Br. of Appellant at 13. The record contains an 

abundance of testimony that the juq could have used to convict Lester. Lester admits that only 

he and the victim were present when she was stabbed. 1'\ot long after Lester and Lewis walked 
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outside, both Barnes and Taylor heard Lewis scream "He's killing me!". 5 VRP at 199, 253. 

Neither Brunes nor Taylor saw Lewis walk outside with a knife. 

After Lester stabbed Lewis, Lester told a neighbor that he was "doing to her what she was 

doing to me." S VRP at 275-76. But Lester appeared cahn and not panicked while he spoke to 

the neighbor and situated his daughter in the backseat of his car. Lester acknowledged that the 

clothing he wore at the time of the stabbing did not have any stains or blood on them and he did 

not have scratches, stab wounds, or incisions on his body. Lester stabbed Le'>vis seven times. Two 

of those injuries could have been fatal by themselves, and two of Lewis's injmies could have been 

sustained by defending herself. 

Lester never requested an instruction to limit the State's use ofLewis's statement to Taylor 

and during his closing argument, Lester used the fact that Lewis stabbed him to support his claim 

:hat he acted in self-defense. Even if the trial court erred in admitting the self-serving portion of 

Lewis's statement to Tayler, we conclude that there is no'.: a reasonable probability that the outcome 

of the trial would have been different. 

III. EFFECTIVE ASSISTANCE OF COUKSEL 

Lester argues that his counsel was ineffective for failing to propose a jury instruction that 

placed the burden of proof on the State to disprove Lester's diminished capacity defense. The 

State argues that Lester's counsel was not deficient because Lester's suggested instruction would 

have been contrary to existing law. We agree v.ith the State. 

The Sixth Amendment and the Washington Constitution guarantee a crimi11al defendant 

the right to effective representation. U.S. CONST. amend. VI; WASH. CONST. art. I, § 22. The 
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defendant bears the burden on appeal to prove both prongs ofthe Stricklandtest9: (l) Counsel's 

representation fell below an objective standard of reasonableness and was thus deficient; and (2) 

but-for counsel's deficient performance, the result of the proceeding would have been different. 

State v. Humphries, 181 Wn.2d 708, 720, 336 P.3d 1121 (2014). A reviewing court is "highly 

deferential" when considering counsel's perfonnance. Humphries, 181 Wn.2d at 77.0. We review 

the reasonableness of cmmsel's performance by considering all the circumstances surrounding 

counsel's trial decisions. State v. Hamilton, 179 Wn. App. 870, 879, 320 P.3d 142 (2014). 

The jury instruction on diminished capacity proposed by Lester's counsel cited WPIC 

18.20 and copied !t verbatim. We upheld a jury instruction identical to WPIC 18.20 in State v. 

Marchi, 158 Wn. App. 823, 834, 836, 243 P.3d 556 (2010), review denied, 171 Wn.2d 1020 

(2011). We have tv.,rice rejected the argument that the State should bear the burden of disproving 

a defendru:t's diminished capacity defense. State v. James, 47 Wn. App. 605, 608, 736 P.2d 700 

(1987) (the trial court was not required to instruct the jury that the State had the burden of 

disproving diminished capacity caused by intoxication); State v. Sao, 156 Wn. App. 67, 76-77, 230 

P.3d 277 (20 10), review denied, 170 Wn.2d 1017 (2011) (intoxication or diminished capacity does 

not add an additional element to the chru·ged offense, which the State must disprove at trial). 10 If 

Lester's counsel had proposed a jury instruction that required the State to disprove his diminished 

capacity defense, such a request would have been futile as contrary to controlling case law. 

Lester's counsel was not deficient for not ofiering such an instruction. 

9 Strickland v. Washington, 466 U.S. 668, 687-88,694, 104 S. Ct. 2052,80 L. Ed. 2d 674 (1984). 

10 Lester implicitly urges us to change the law by arguing that these holdings are inconect. We do 
not address this argument because Lester does not challenge the jury instruction for error directly 
and instead raises the argument indirectly in the context of ineffective assistance of cotmSel. 
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CONCLUSION 

The trial court did not violate Lester's Sixth Amendment right. Though the trial court 

improperly admitted Lewis's entire statement to Taylor without excluding the self-serving portion 

of that statement, the error was harmless. Lester did not receive ineffective assistance of counsel. 

We affirm. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

?1~t-H-mt4_· ---
Sutton, J. 

We concur: 

. --~-- ·------·--)-c.-~-· -
.J ,hanson, C.J. 

!$~~), __ 
Maxa, J. 
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